
 

1

STATE OF NORTH CAROLINA 
 
COUNTY OF TRANSYLVANIA 
 
 

DECLARATION CREATING UNIT OWNERSHIP 
AND ESTABLISHING RESTRICTIONS, 

COVENANTS, AND CONDITIONS 
FOR TOXAWAY VIEWS, PHASE I 

 
 

 TOXAWAY VIEWS, INC.  a North Carolina corporation with its principal place of business in 
Transylvania County, Lake Toxaway, North Carolina (herein “Declarant”) does hereby make, declare and 
establish this Declaration of Condominium as and for the plan of dwelling ownership of  TOXAWAY VIEWS, 
PHASE I, being the property and improvements hereinafter described. 
 

1.  ESTABLISHMENT OF CONDOMINIUM.  Phase I is the first condominium phase of a series of 
twelve (12) condominium phases which the Developer proposes to create, each of which, if developed, will be 
located within (but not necessarily encompassing all) the real property described in Exhibit “A” attached 
hereto and incorporated herein by reference.  All of these condominiums are being developed under a 
Common Plan which includes this Declaration, the features of which include common recreation facilities and 
the providing of maintenance with other services through a common administration.  Each parcel or tract of 
land, with the improvements thereon or to be placed thereon, which may be submitted to the condominium 
form of ownership pursuant to this Common Plan shall constitute an addition to the original Condominium 
and shall be designated consecutively as TOXAWAY VIEWS, PHASE I, TOXAWAY VIEWS, PHASE II, 
and such similar designation for each Phase through TOXAWAY VIEWS, PHASE XII.  In addition, in order 
to facilitate the operation and administration of all phases of the condominium under the Common Plan, 
there shall be formed the non-profit corporation known as TOXAWAY VIEWS HOMEOWNERS 
ASSOCIATION (8/12/83), which shall have the general authority and responsibility for the operation and 
administration of the condominium and all of its dedicated phases.  The authority and responsibility of 
TOXAWAY VIEWS HOMEOWNERS ASSOCIATION shall be as described in the Declaration, and its 
Articles of Incorporation and By-Laws. 
 

Declarant does hereby submit the property, more particularly described on Exhibit “B” (see site plan in 
Condominium File for reference) together with improvements located thereon and all easements, rights 
and appurtenances belonging thereunto to condominium ownership under the provisions of Chapter 47A of 
the General Statutes of North Carolina (Unit Ownership Act), and hereby declares the same to be a 
condominium to be known and identified as TOXAWAY VIEWS, PHASE I, which shall contain eight (8) 
living units and their supporting facilities and other appurtenant improvements.  By Supplementary 
Declaration, in the manner hereinafter provided, Declarant may from time to time add additional phases and 
subject such land and buildings and improvements thereon to this DECLARATION, and thereafter such land 
therein described shall be and become subject to the Act and this DECLARATION as if included from the 
beginning.  By acceptance of a deed to a condominium unit created hereby or by Supplementary Declaration, 
each unit owner agrees that such additional phases and units therein may be added to the condominium 
property and that the percentage interest in the common areas and facilities will be reduced as set out in 
Section 8 hereof. 
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2.  DEFINITIONS.  The following words, when used in this DECLARATION, or any Supplement or 
amendment hereto, unless the context requires otherwise, shall have the following meanings: 
 

(A) Act.  The Unit Ownership Act of North Carolina, North Carolina General Statute Chapter 
47a, as amended. 
 

(B) Assessment.  An owner’s share of the common expenses assessed against such owner and 
his unit from time to time by the Association in the manner hereinafter provided. 

 
(C) Association.  An association of and limited to the owners of condominium units, in the 

form of non-stock, non-profit membership corporation organized under the laws of the State of North 
Carolina as TOXAWAY VIEWS HOMEOWNERS ASSOCIATION, INC. 
 

(D) Common Area and Facilities.  All of the condominium property and every part thereof, 
excluding the units, but including limited common areas and facilities. 
 

(E) Common Expenses.  (I) Expenses of administration, maintenance, repair, and 
replacements of the Common Areas and Facilities and the Limited Common Areas and Facilities; (II) 
Expenses determined by the Association to be Common Expenses, and which are lawfully assessed against the 
Unit Owners; (III) Expenses declared to be Common Expenses by the provisions of the act of the 
Condominium Documents; and (IV) all sums lawfully assessed against the Unit Owners by the Association. 
 

(F) Condominium Documents.  This DECLARATION, the By-Laws attached as Exhibit “C”, 
and RULES AND REGULATIONS as may be established by the Association governing the use of the 
condominium property, and Supplementary Declarations adding property to the condominium, all as may be 
amended from time to time. 
 

(G) Condominium Property.  All of the property submitted to the Unit Ownership Act by the 
DECLARATION or by Supplementary Declarations, being the property described on Exhibit “A” of this 
DECLARATION, or so much thereof as shall be submitted from time to time, the buildings and all other 
improvements situated thereon, whether the same be common areas and facilities or units or any part thereof, 
and all easements and rights appurtenant thereto. 
 

(H) Declarant.  The Declarant is TOXAWAY VIEWS, INC., a North Carolina corporation, 
or its successor in fee ownership of all remaining units (more than one unit) unsold to purchasers as use as 
residences.  At no point in time shall there be more than one “Declarant”. 
 

(I) Limited Common Areas and Facilities.  Those areas so designated on the plans attached 
hereto and incorporated herein by this reference, identified in Section 5 hereof. 
 

(J) Majority or Majority of Unit Owners.  The owners of more than Fifty Percent (50%) of the 
aggregate interest in the common areas and facilities as established by the Declaration assembled at a duly 
called meeting of the unit owners.  All percentage interest stated herein for voting purposes means the owners 
of that percent of the common areas and facilities as determined by the percentage interest stated in this 
DECLARATION. 
 

 (K) Member.  A unit owner and member of the Association. 
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(L) Percentage Interest.  The percentage of undivided interest each Unit Owner owns in the 
Common Areas and Facilities as set forth in Section 8 of this DECLARATION. 
 

(M) Person.  Any individual, corporation, partnership, association, trustee, fiduciary or other 
legal entity and shall mean the plural or combination of the same where applicable. 
 

(N) Plans.  The site plan by William Leonard, surveyor, and the plans of the buildings and 
units by National Homes Corporation, dated September 23rd, 1982 entitled TOXAWAY VIEWS and 
attached to this DECLARATION as Exhibit “D”. (plat file 2, slide 290 A) 
 

(O) Supplementary Declaration.  The document filed by Declarant to include one or more of 
Phases 2 through twelve (12) within the condominium property, in the manner provided hereinafter. 

  
(P) Unit.  Those parts of the condominium property described in Section 4 hereof which are 

subject to the DECLARATION from time to time, and which are shown and designated on the plans as units. 
 
(Q) Unit Owner.  The record legal fee owner or owners of a unit, excluding any lender, 

trustee or creditor whose interest in the unit is merely as security for the performance of an obligation. 
 
(R) Special Commercial Area. Such portion of the Condominium property as may be set aside 

by the Declarant (with the consent of a two-thirds majority of the members of the Association) for 
non-residential use. (amended 4/30/85) 

 
3.  DESCRIPTION OF BUILDINGS.  TOXAWAY VIEWS, PHASE I, shall contain two (2) 

non-contiguous multi-unit buildings.  Each building is designated on the site plan which is a part of the plans 
attached hereto as Exhibit “D” and made a part of this description by reference.  Building No. 1 contains four 
units and Building No. 2 contains four units.  The balance of the property may contain as many as twenty-nine 
condominium buildings, compatible in design with the original two buildings of Phase I (amended 4/30/85).  
The four unit buildings involved in Phase I are described graphically in the Plans of such buildings, a copy of 
which is recorded in the CondoFile which shows the particulars of each building, including the location, 
layout, number of rooms, dimensions, ceiling and floor elevations, approximate area, building designations, 
unit numbers and location of common areas and facilities affording access to each unit. 

 
The buildings are principally constructed with wood frame, gypsum dry walls and an exterior of cedar 

siding, and composition shingle roofs.  The floors of all buildings in Phase I are constructed of footers and 
block posts with wood floor joist. 

 
For a more particular description of the principal materials of which such buildings are constructed, reference 
is made to the Plans filed herewith as Exhibit “D”. 
 
 4.  DESCRIPTION OF UNITS.  Each building in Phase I contains four units, connected to one 
another by common walls or floors or ceilings (amended 4/30/85).  Each unit is designated on the Plans 
recorded in the Condominium File by a numerical designation.  In Phase I, there is one basic floor plan or type 
of unit, and such unit type is described as follows: 
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 A one-level residential unit containing approximately 1,160 square fee of heated area, and attached 
wooden decks (see later references to limited Common Areas) aggregating approximately 300 square feet 
of surface.  The unit contains two bedrooms, two full baths, living and dining rooms and kitchen.  The living 
room features a fireplace in its exterior wall. 
 
 Unit Dimensions. 
 Each unit shall include all the space within the boundaries thereof.  Each Unit is bounded both as to 
horizontal and vertical boundaries by the unexposed facing of drywall (the facing next to studs or structural 
portions or buildings) of its walls and ceilings and the unfinished upper surface of floors.  It is the intent that 
each unit will include all interior drywall, paneling and molding and any surface finish, or wall paper, and all 
finished flooring, such as exposed wooden flooring, vinyl or linoleum floor covering, matting and carpeting, 
but will not include studs, supports and wall insulation, concrete slabs, floor or ceiling joists.  Each unit shall 
be deemed to include the interior and exterior of any and all doors, windows, sliding glass doors and other 
closures.  Included as a part of a unit are all door locks or other security or mechanical devices that control 
the opening and closing of doors and windows.  Included also as part of a unit are the following: (a) the 
heating and air conditioning systems serving the unit, wherever located; (b) all electrical switches, electrical 
outlets and light fixtures within the boundaries of a unit together with the electrical breaker panel serving the 
unit, wherever located; (c) the electrical wiring and service system, wherever located, from the service meter 
to the place where it connects with all uses within the unit; (d) the plumbing for water service from the last 
junction with a water line serving another unit to its end use in a unit; and (e) the drainage or sewer plumbing 
from its collection point in a unit to their junction with a line servicing other units.  In interpreting the 
DECLARATION and its Plans, the actual physical boundary of a unit as originally constructed, or of a unit as 
reconstructed in substantial compliance with the original plans thereof, shall be conclusively presumed to be 
its boundaries rather than the metes and bounds expressed in this DECLARATION or its Plans, regardless of 
settling or lateral movement of the buildings, and regardless of minor variances between boundaries shown on 
the Plans and those of the Unit. 
 
 
 5. COMMON AREAS AND FACILITIES.  The general common areas and facilities consists of the 
entire property other than the condominium units, including without limitation: 
 

(A)  The land on which the buildings are erected and all the land surrounding the buildings 
which lies within the boundaries of the land from time to time, subject to the DECLARATION, and 
every part of the building and property other than the condominium units. 
 

(B) The foundation and structural members, including columns, girders, beams and supports. 
 

(C)  All installations designed and intended for common use, such as but not limited to, 
telephone, electricity, gas, hot and cold water, plumbing, sewer, heat, ventilation, air conditioning, and 
incineration (including all pumps, pipes, ducts, shafts, conduits, vents, wire, tubes, and cables designed and 
intended for common use in connection therewith), whether located in common areas or condominium units, 
excluding from such installations all parts thereof, and all items affixed or connected thereto, not designed or 
intended for common use. 

 
  (D)  All apparatus and equipment designed and intended for common use such as, but not 
limited to, tanks, pumps, motors, fans, compressors, condensers, and control apparatus and equipment, 
whether located in common areas or in condominium units, excluding from such apparatus and equipment all 
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parts thereof, and all items affixed or connected thereto, not designed or intended for common use. 
  

(E) Easements for access, maintenance, repair, construction or replacement of the above-
mentioned equipment, apparatus, installations, appurtenances, and common areas and facilities, and for  
all other services necessary or convenient to the existence, maintenance, safety and use of the property. 
 

(F)  The yards, landscaping, fences, non-public roads and driveways, parking areas, walks, 
retaining walls, paved areas, and the pool and tennis court, if constructed, and all other maintenance and 
recreational areas.  The property shall contain unmarked parking spaces to accommodate approximately one 
and one half (1 ½) automobiles for each condominium unit. 
 
  (G)  Any portion of the property shown and designated on the plans as Common or Limited 
Common Areas. 

 
 

 6.  LIMITED COMMON AREAS AND FACILITIES.  Ownership of a unit shall entitle the owner 
thereof to the exclusive use or use with others necessarily served thereby of the Limited Common Areas and 
Facilities appurtenant to such unit and so designate in the Plans.  Limited Common Areas and Facilities shall 
not be construed or interpreted to be separate and apart from the Common Areas and Facilities in general, 
being limited only with respect to the reserved use thereof by the unit or units served.  Limited Common 
Areas and Facilities shall include, if appropriate, all balconies, patios below balconies, stairways and entrance 
areas, and any area designated on the Plans as a Limited Common Area, or set out by the Board of Directors 
as Limited Common Area for a unit. 

 
 Exclusive use of the Limited Common Area may be delegated by an owner to the immediate members 
of his family, his guests, or tenants who reside in his unit.   Owners may place plants, furniture, or other similar 
items within the Limited Common Areas and Facilities adjacent or appurtenant to the unit, subject to 
reasonable rules and regulations duly adopted by the Board with respect thereto.  No owner shall build or 
construct any type storage or workshop facility or other similar type of structure within the Limited Common 
Areas and Facilities unless prior approval is obtained from the Board of Directors.  The Board shall have the 
right to approve, from time to time, changes in existing Limited Common Areas and Facilities, and to approve 
additional or new Limited Common Areas and Facilities for the exclusive use of the unit to which such 
Limited Common Areas and Facilities shall appertain; provided, that such additional Limited Common Areas 
and Facilities shall be immediately adjacent to the unit to which it shall appertain. 

 
 
7.  RECREATIONAL FACILITIES.  As provided herein, Declarant intends to add subsequent phases 

to the condominium by Supplementary Declarations.  If (100) units (Phases I through X) have been 
constructed and brought within the condominium property, Declarant will, if a subsequent phase is added (a 
minimum of one building with four units) construct and bring within the condominium as a General Common 
Area, a swimming pool and a tennis court. 

 
The Declarant has constructed, and brought within the condominium as a General Common Areas, a 

tennis court. 
 
Notwithstanding the 104 unit threshold above, the Declarant shall, at its own expense, and with all 

reasonable dispatch, construct and bring within the condominium, as a General Common Area, a swimming 
pool and all attendant areas including concrete deck, fence, heating system, pumphouse, manmade waterfall, 
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landscaping and retaining walls.  The pool shall be of gunite construction and shall be constructed by a 
properly licensed pool contractor which provides a warranty, with a building permit and constructed in 
accordance with specifications of the insurance industry.  The pool shall be reasonably comparable to that of 
like condominiums in the immediate area.  Declarant shall exercise reasonable discretion with respect to 
construction of the pool, keeping in mind the general status and aesthetics of the condominium.  With respect 
to said pool, Declarant shall only construct same as detailed above; the Association shall be responsible for 
and pay for any and all obligations and costs beyond the initial construction of the pool and attendant area 
including, but not limited to, periodic or regular repairs, up-keep and maintenance. 

 
The Association agrees to and shall: maintain the pool and attendant area in conformity with general 

appearance standards set forth in this Declaration and in compliance with any applicable safety and 
sanitation standards, with maintenance being performed by a licensed pool service company; maintain “no 
diving” signs and not allow a diving board; maintain adequate insurance; maintain the pool at a minimum 
temperature of 75 degrees Fahrenheit, or such greater temperature as the Association’s Board of Directors 
may so determine, and keep the pool open at such times (i.e. months and hours as the Association’s Board of 
Directors shall determine; maintain the pool in a pleasing manner with no debris or unsightliness and not 
allow trash to accumulate nor allow broken, damaged, or unsightly or poorly constructed lawn furniture, it 
being understood that the pool area and any items therein shall be in keeping with the standards and aesthetic 
considerations of existing structures of the condominium.  The Association agrees that it shall not abandon 
the pool and the attendant areas and that, at no time prior to completion of Phase XII, shall the pool be closed 
permanently, covered up (except to winterize), or filled in. (2/3/90) 

 
 
8.  OWNERSHIP OF CONDOMINIUM UNITS AND APPURTENANT INTEREST IN COMMON 

PROPERTY.  Each Condominium Unit shall be conveyed and treated as an individual property capable of 
independent use and fee simple ownership, and the Owner of each Unit shall also own, as an appurtenance to 
the ownership of each said Condominium Unit, an undivided interest in the Common Areas and Facilities.   
The undivided interest appurtenant to each Condominium Unit shall be as set out in Exhibit “E” attached 
hereto and made a part hereof.  The proportional interest in the Common Areas and Facilities that is 
appurtenant to each Condominium Units has been determined by a ratio formulated upon the approximate 
relation that the fair market value of each Unit at the date of the Declaration bears to the then aggregate fair 
market value of all of the Units having an interest in the Common Areas and Facilities.  The fair market value 
of each Unit and the aggregate fair market value of all the Units have been determined by the Declarant and 
are binding upon all Unit Owners.  Such determination shall not restrict the Declarant or any subsequent 
owner in establishing a sales price for any particular unit. 

 
 

 The Declarant intends to, but does not obligate itself, to add additional phases to the Condominium.  If 
said phases are built, they will be built in substantially the same style (4/30/85) as Phase I.  If additional phases 
are added, the undivided percentage interest appurtenant to each unit will decrease provided, however, if all 
eleven (11) additional phases are built and added to the condominium, the appurtenant undivided interest of 
each unit owner in the total Common Areas and Facilities shall not be less than six–tenths percent 
(.6%) (4/30/85); provided, further, that said appurtenant undivided interest of each owner may be more than 
the aforesaid minimum interest if fewer than eleven (11) phases are added to the Condominium and depending 
upon the types of units to be contained within additional phases.  The appurtenant undivided interest in the 
Common Areas and Facilities for each unit in such additional phases shall be determined for each type unit 
based on the fair market value for such type unit as of the date of this DECLARATION.  A Supplementary 
Declaration shall be made to bring each such additional phase under this Condominium and attached to and 
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incorporated within each Supplementary Declaration shall be a schedule of the exact appurtenant undivided 
interest of each owner in the total Common Areas and Facilities as of the time each new phase is added. 

 
 

9.  RESTRICTION AGAINST FURTHER SUBDIVISION OF CONDOMINIUM UNITS 
SEPARATE CONVEYANCE OF APPURTENANT COMMON PROPERTY PHOHIBITED.  No Condo-
minium Unit may be divided or subdivided into a smaller Unit or Units than as shown in the Unit Ownership 
File.  Doors or other closures may be added to provide access from one Unit to another provided that the 
written approval of the Association is first obtained as to the location and structural soundness thereof.  The 
undivided interest in the Common Areas and Facilities declared to be an appurtenance to each Condominium 
Unit shall not be conveyed, devised, encumbered or otherwise dealt with separately from said Condominium 
Unit, except that the Developer shall be able to mortgage the site (i.e. foundation location extended thirty feet 
outward) of new buildings, prior to completion and submission to condominium ownership of such buildings, 
such mortgage to be converted into one on the building’s units (and their appropriately calculated common 
interest) upon the building’s completion and submission to the condominium form of ownership; and except as 
just provided the undivided interest in Common Areas and Facilities appurtenant to each Condominium Unit 
shall be deemed conveyed, devised, encumbered or otherwise included with the Condominium Unit even 
though such undivided interest is not expressly mentioned or described in the instrument conveying, devising, 
encumbering or otherwise dealing with such Condominium Unit.  Except as just provided, as to the 
Developer, any conveyance, mortgage or other instrument which purports to grant any right, interest or lien 
in, to any interest in a Condominium Unit, shall be null and void insofar as it purports to affect any interest in 
a Condominium Unit and its appurtenant undivided interest in Common Areas and Facilities, unless it purports 
to convey, devise, or encumber the entire Condominium Unit.  Any instrument conveying, devising, or 
encumbering any condominium Unit, which described said Condominium Unit by the numerical designation 
assigned thereto in the Unit Ownership File shall be construed to affect the entire Condominium Unit and its 
appurtenant undivided interest in the Common Areas and Facilities.  No limitation is placed on the ownership 
of any Condominium Unit by any person as tenants in common, joint tenants, or as tenants by the entireties; 
but any attempt, whether by deed, devise, or otherwise, to create a periodic tenancy in any Condominium Unit 
(whether so called, or called “time sharing,” or “interval ownership” or any other term for recurring periodic 
fee ownership) shall be void, invalid and null, as such tenancy is specifically hereby prohibited.  (paragraph 
amended 6/29/84) 
 
 

10.  RESTRICTIVE COVENANTS.  The Restrictive Covenants set out below shall apply to those 
areas within Toxaway Views which are either designated as residential, or which are un-designated.  As to an 
area designated Special Commercial, subparts (A), (C) and (F) shall not apply (4/30/85). 
 
 (A)  Residential.  Each of the units now constructed or to be constructed on the property shall be, and 
the same hereby are, restricted exclusively to residential use.  The provisions of this paragraph do not apply to 
property being used by the Association as incidental to the operations and organization of the Association. 
 

(B)  Construction and Sale.  Anything contained herein to the contrary notwithstanding, it shall be 
permissible for the Declarant to maintain during the period of construction and sale of units upon such portion 
of the property as Declarant may deem necessary, such facilities as in the sole discretion of the Declarant may 
be reasonably required, convenient, or incidental to the construction and sale of units, including, but without 
limitation, a business office, storage area, construction yard, signs, model units, and sales office. 
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 (C)  Business Activities.  No business activities shall be conducted on any portion of the property, 
provided, however, the foregoing restrictions shall not apply to the Declarant as provided above; provided 
further, private offices may be maintained in a unit so long as such use is incidental to the primary residential 
use of the unit and is approved by the Board of Directors.  
 
 (D)  Alterations and Attachments by Unit Owner.  No unit owner shall make structural alterations or 
modifications to his unit or to any of the Common Areas and Facilities, without the written approval of the 
Board of Directors.  The Board of Directors shall not approve of any alterations, decorations, or 
modifications which would jeopardize or impair the soundness, safety, or overall appearance of the 
Condominium Property. 
 
 (E)  Motor Vehicles.  No motor vehicles (other than private passenger vehicles), boat trailers, mobile 
home, motor home, trailer, or any similar items shall be stored in or upon the Common Areas and Facilities, 
unless placed upon a portion of the Common Areas and Facilities which may be designated from time to time 
by the Board for the storage of such items. 
 

(F)  Signs.  No signs or other advertising devices shall be displayed which are visible from the exterior 
of any unit or on the Common Areas and Facilities, except that the Declarant is exempt from this provisions as 
provided above. 
 
 (G)  Prohibitions in Use of Common Areas and Facilities.  Except on specific approval of the Board, 
the Common Areas and Facilities, including Limited Common areas, shall not be used for temporary or 
permanent storage of supplies, personal property, trash, or refuse of any kind, except in common trash 
receptacles placed at the discretion of the Board, nor shall they be used in any way for the drying or airing of 
clothing, rugs, or other fabrics.  Entrances, sidewalks, yards, driveways, parking areas, and stairways shall not 
be obstructed in any way.  In general, no activities shall be carried on nor condition maintained by any unit 
owner either in his unit or upon the Common Areas and Facilities if such activities should despoil, or tend to  
despoil, the appearance of the Condominium Property.  It is expressly acknowledged and agreed by all parties 
concerned that this section is for the mutual benefit of all owners of the condominium property and is 
necessary for the protection of the unit owners and is enforceable by the Board or any one or more unit 
owners. 
 
 (H)  Animals.  No animal shall be kept on the Condominium Property, except for small household 
pets.  Such pets may not be kept or bred for any commercial purpose and shall have such care and restraint as 
is necessary to prevent them from being or becoming obnoxious or offensive on account of noise, odor, 
unsanitary conditions, or other nuisance.  No savage or dangerous animal shall be kept or permitted on the 
Condominium Property.  No more than two household pets may be housed within a unit without written 
permission of the Board.  No pets may be permitted to run loose upon the Common Areas and Facilities, and 
any unit owner who causes or permits any animal to be bought or kept upon the Condominium Property shall 
indemnify and hold harmless for and from any loss, damage, or liability which it sustains as a result of the 
presence of such animal on the Condominium Property, regardless of whether the Association or the Board 
has given its permission thereof. 
 

(I) Access to Units.  The Association or its agent shall have access to each unit from time to time 
during reasonable working hours, upon oral or written notice to its owner, as may be necessary for the 
maintenance, repair, or replacement of any of the Common Areas and Facilities.  The Association or its agent 
shall also have access to each unit at all time without notice as may be necessary to make emergency repairs 
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to prevent damage to Common Areas and Facilities or to another unit.  This right of access shall include the 
right to turn on a Unit’s heating system to its minimum active setting. 

 
 (J)  Nuisances.  No nuisances shall be allowed upon the Condominium Property and no person shall 
engage in any use, practice, or activity upon such property which is noxious, offensive, or a source of 
annoyance to unit owners or which unreasonably interferes with the peaceful possession and proper use of the 
property by any unit owner.  All parts of the property shall be kept in a clean and sanitary condition; and no 
rubbish, refuse, or garbage shall be allowed to accumulate and no fire hazard shall be allowed to exist.  Any 
unit owner (or his family, tenants, guest, or agents) who dump or place any trash or debris upon any portion 
of the property shall be liable to the Association for the actual cost of removal thereof or the sum of $25.00 
which ever is greater, and the same shall be added to and become a part of the assessment next coming due to 
which the unit owner is subject.  No unit owner shall permit any use of his unit or make any use of the 
Common Areas and Facilities which will increase the rate of insurance upon the Condominium Property. 
 
 (K)  Lawful Use.  No unlawful use shall be made of the Condominium Property nor any part thereof.  
All valid laws, ordinances, and regulations of governmental bodies have jurisdiction thereof shall be observed. 
  

(L)  Restriction in Transfer of Common Areas.  The Association shall not seek to abandon, partition, 
subdivide, encumber, sell or transfer any portion of the Common Areas and Facilities, without the written 
approval of owners and mortgagees of units totalling 75% of the percentage interest in the Common Areas 
and Facilities, and all of those having use of Limited Common Areas and Facilities, and all of those having use 
of Limited Common Areas thereby affected.  The granting of easements for public utilities or other public 
purposed consistent with the intended use of Common Areas and Facilities shall not be deemed a transfer 
within the meaning of this paragraph. 

 
(M)  Rules and Regulations.  The Board may from time to time promulgate reasonable rules and 

regulations respecting the restrictive covenants set out in this Section 10, but such rules and regulations shall 
be consistent with these restrictions and not in derogation or intended as amendment thereof. 
 

(N) Leasing of Units.  With the exception of a lender in possession of a condominium unit following a 
default in a mortgage, a foreclosure proceedings or any deed or other arrangement in lieu of foreclosure, no 
unit owner shall be permitted to lease his unit for transient or hotel purposes.  No unit owner may lease less 
than the entire unit.  Any lease agreement shall be in writing and shall provide that the terms of the lease shall 
be subject in all respect to the provisions of the Declaration and the By-Laws and that any failure by the Lessee 
to comply with the terms of such documents shall be in default under the lease. 
 

(O) Sale or Re-Sale of Units.  Without limiting in any way the prohibitions and restrictions stated in 
Paragraph “10-F” above, or any rights of the Declarant as otherwise provided, however, in order to extend 
respective rights to all Unit Owners without infringing on the rights of any Unit Owner and to provide for a 
uniform, tasteful and attractive method of allowing any Unit Owners to advertise the sale of any respective 
unit or units, the Association shall immediately establish and maintain an AVAILABLE PROPERTIES 
bulletin board in an area such as between Buildings 6 & 2 or at the tennis courts or mailboxes.  Said 
AVAILABLE PROPERTIES bulletin board shall be constructed and maintained in accordance with the 
general appearance of the exterior of all units and common areas and shall be constructed to have a safety-
glass or plexi-glass cover which shall remain locked at all times.  Any Unit Owner desiring to place a 
qualified unit sale or resale bulletin thereon shall submit the same to any officer of the Association or the 
property manager.  Any and all documentation (e.g. “bulletins”) posted shall be strictly limited in content to 
that which advertises the sale or resale of any unit and is further limited to the following information: Unit 
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number; brief description of unit; price of sale or resale; price if furnishings included; financing information; 
the name and phone number of the seller and its agent, if any; and involvement of property management, if 
any.  All bulletins shall also be strictly limited to the uniform size of 7 – ¼ inches by 4 inches.  The number 
of signs displayed and the manner in which available property signs may be rotated will be governed by the 
Board of Directors. (10/20/90) 
 

With a 66 2/3 majority vote accepting this amendment, the Unit Owners, knowingly, willingly and 
voluntarily agree to support and abide by 10F of the Declaration: “No signs or other advertising devices shall 
be displayed which are visible from the exterior of any unit or on the common areas and facilities.” and 
accept the fact that the bulletin board will be the Condominium unit owners only on-site expression of units 
for sale and for re-sale.  Any other signs or advertising devices posted by a Unit Owner will be in violation 
of this Amendment.  Any Unit Owner who knowingly, willingly and voluntarily allows or posts any kind of 
sign in or on their unit such as, but not limited to, windows, exterior facilities, or on any of the common areas 
except for the designated Available Property Bulletin sign, shall immediately be served with a restraining 
order and the property owner will be liable for any and all costs pertaining to this action. (10/20/90) 

 
 
11.  EASEMENTS. 
  
 (A)  Use and Enjoyment.  Every unit owner, his family living in his unit, his tenants, permitted guests, 
shall have a right and easement of use and enjoyment in and to the Common Areas and Facilities, except 
Limited Common Areas and Facilities, (including the right of access, ingress and egress to and from his unit 
over those portions of the property designated for such purpose) and such easement shall be appurtenant to 
and shall pass with the title to every unit, subject to the following provisions: 
 
  (1)  The right of the Board of Directors to control the use and enjoyment thereof as provided in 

this Declaration, and in the duly adopted Rules and Regulations of the Association, which shall include, 
but not be limited to the right of the Board to limit use and enjoyment thereof to the unit owners, and 
their respective families living in the unit, tenants and guests, as well as to provide for the exclusive use 
and enjoyment of specific portions thereof at certain designated times by a unit owner, his family, 
tenants, and guests; 

   
(2) The right of the Board of Directors to limit the number of guests of unit owners; and 

 
  (3)  The right of the Board to suspend the voting rights and right to use of the recreational 

facilities by a unit owner, his tenants, and guests, for any period of time during which an assessment 
against his unit remains unpaid or any separate charge incurred by such unit owner for use of the 
recreational facilities remains unpaid, or for infraction of its published Rules and Regulations. 

 
 
 (B)  Maintenance and Repair.  There shall be an easement through the units and the Common Areas 
and Facilities for the installation, maintenance, repair and replacement of units and the Common Areas and 
Facilities.  Use of this easement shall be only during normal business hours, except that access may be had at 
any time in the case of emergency. 
 
 (C)  Structural Support.  Every portion of a unit or the Common Areas and Facilities which contributes 
to the structural support of another unit shall be burdened with an easement of structural support. 
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 (D)  Encroachments.  If any portion of the Common Areas and Facilities encroaches upon any unit or 
any unit encroaches upon any other unit or upon any portion of the common areas and Facilities or the Limited 
Common Areas and Facilities as a result of settling or shifting of a building, or as the result of survey error or 
error in description, an easement for the encroachment and for the maintenance of the same so long as the 
building stands, shall exist.  If any building, any unit, any adjoining unit, or any adjoining part of the Common 
Areas and Facilities or the Limited Common Areas and Facilities, shall be partial or totally destroyed as a 
result of fire or other casualty or as a result of eminent domain proceedings, and then rebuilt upon the original 
site and upon the same Plans as the original building, encroachments of parts of the Common Areas and 
Facilities or the Limited Common Areas and Facilities upon any unit or of any unit upon any other unit or upon 
any portion of the Common Areas and Facilities or the Limited Common Areas and Facilities, due to such 
rebuilding, shall be permitted, and valid easements for such encroachments and the maintenance thereof shall 
exist as long as the subject building shall stand. 
 
 (E) Utilities.  There shall be a general easement upon, across, above and under all of the property for 
ingress, egress, installation, replacing, repairing, and maintaining all utilities including, but not limited to, 
water, sewer, telephone and electricity or other community service, (i.e. master television antenna system or 
security system, if installed) which the Declarant, or the Association, has installed or might determine to install 
to serve the Property.   By virtue of this easement, it shall be expressly permissible to erect and maintain the 
necessary poles and other necessary equipment on the property and to affix and maintain wire, conduits, cables 
and the like on, above, across, under, and through the roofs, and exterior walls of the units.  Should any party 
furnishing any service covered by this general easement request a specific easement by separate recordable 
document, Declarant, or the Association, as the case may be, shall have the right to grant such easement under 
the terms hereof. 
 
 (F)  Other.  There shall be a general easement to the Association, its directors, officers, agents, and 
employees (including, but not limited to, any manager employed by the Association) to enter upon the property 
or any portion thereof in the performance of their respective duties.  Except in the event of emergencies, this 
easement is to be exercised only during normal business hours and then, whenever practicable, only upon 
advance notice to and with the permission of the unit owner directly affected thereby. 
 
 

12. RESTRAINT UPON SEPARATION AND PARTITION OF COMMON PROPERTY. 
Recognizing that the proper use of a Condominium Unit by an Owner or Owners is dependent upon the use 
and enjoyment of the Common Areas and Facilities in common with the Owners of all other Condominium 
Units, and that it is in the interest of all Owners that the ownership of the Common Area and Facilities be 
retained in common by the Owners, it is hereby declared that the proportional undivided interest in the 
Common Areas and Facilities appurtenant to each Condominium Unit shall remain undivided and no Unit 
Owner shall bring or have any right to bring any action for partition or division. 
 
 
 13.  ADMINISTRATION OF THE CONDOMINIUM BY TOXAWAY VIEWS HOMEOWNERS 
ASSOCIATION.  To efficiently and effectively provide for the administration of the Condominium by the 
Owners of the Condominium Units, a non-profit North Carolina Corporation known and designated as 
Toxaway Views Homeowners Association (herein “Association”) has been organized, and said corporation 
shall administer the operation and management of the Condominium and undertake and perform all acts and 
duties incident thereto in accordance with the terms of its Articles of Incorporation and By-Laws.  A true copy 
of said By-Laws are annexed hereto and expressly made a part hereof as Exhibit “C”.  The Owner or Owners 
of each Condominium Unit shall automatically become members of the Association upon acquiring an 
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ownership interest in title to any Condominium Unit and its appurtenant undivided interest in Common Areas 
and Facilities, and such membership shall terminate automatically upon the Owner or Owners being divested 
of such ownership interest in the title to such Condominium Unit, regardless of how such ownership may be 
divested.  No person, firm or corporation holding any lien, mortgage or other encumbrance upon any 
Condominium Unit shall be entitled, by virtue of such lien, mortgage or other encumbrance, to membership in 
the Association or to any of the rights or privileges of such membership.  In the administration of the operation 
and management of the Condominium, the Association is hereby granted the authority and power to enforce 
the provisions of this Declaration, to levy and to collect assessments in the manner of this DECLARATION, to 
levy and to collect assessments in the manner hereinafter provided, and to adopt, promulgate and enforce such 
rules and regulations governing the use of the condominium units and Common Areas and Facilities as its 
Board of Directors may deem to be in the best interest. 
 
 

14.  USE OF COMMON AREAS AND FACILITIES SUBJECT TO RULES OF ASSOCIATION.  
Each unit owner shall have the right to use the Common Areas and Facilities in accordance with the purposes 
for which they are intended without hindering the exercise of or encroaching upon the rights of other 
unit owners.  The Board shall, if any question arises, determine the purpose for which a part of the Common 
Areas and Facilities is intended for use.  The Board shall have the right to promulgate rules and regulations 
limiting the use of Common Areas and Facilities to unit owners and their guests as well as provide for the 
exclusive use of a part of the Common Areas and Facilities by a unit owner and his guests for special 
occasions, which exclusive use may be conditioned upon, among other things, payment of a fee.  Any unit 
owner may delegate, in accordance with the provisions of this DECLARATION and the By-Laws and 
reasonable rules and regulations of the Board his right to use Common Areas and Facilities to the immediate 
members of his family living in the unit, to a limited number of guests, or to tenants who reside in his 
condominium unit. 
 
 

15. LIMITATION UPON RIGHT OF OWNERS TO ALTER AND MODIFY CONDOMINIUM  
UNITS; NO RIGHT TO ALTER COMMON AREAS AND FACILITIES.  No Owner of a Condominium 
Unit shall permit any structural modifications or alteration to be made to such Condominium Unit without first 
obtaining the written consent of the Association, which consent may be withheld in the event that a majority of 
the Board of Directors of the Association shall determine that such structural modifications or alterations 
would adversely affect or in any manner endanger the Condominium in part or in its entirety.  No Owner shall 
cause any improvements or changes to be made on the exterior of the Condominium (including painting or 
other decoration, or the installation of electrical wiring, television or radio antennae or any other objects or 
machines which may protrude through the walls or roof of the Condominium) or in any manner alter the 
appearance of the exterior portion of any building without the written consent of the Association being first 
obtained.  No Unit Owner shall cause any object to be fixed to the Common Areas and Facilities or 
to any Limited Common Areas and Facilities (including the location or construction of fences and the planting 
or growing of flowers, trees, shrubs or any other vegetation) or in any manner change the appearance of the 
Common Areas and Facilities or Limited Common Areas and Facilities without the written consent of the 
Association being first obtained. 
 
 
 16.  RIGHT OF ASSOCIATION TO ALTER AND IMPROVE COMMON AREAS AND 
FACILITIES AND ASSESSMENT THEREFORE.  The Association shall have the right to make such 
alterations or improvements to the Common Areas and Facilities which do not prejudice the rights of the 
Owner of any Condominium Unit in the use and enjoyment of his Condominium Unit, provided the making of 
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such alterations and improvements are approved by the Board of Directors of the Association, and their costs 
shall be common expenses to be assessed and collected from all of the Owners of Condominium Units.  
However, where any alterations and improvements are exclusively or substantially for the benefit of the Owner 
or Owners of certain Condominium Unit or Units requesting them, then the cost of such alterations or 
improvements shall be assessed against and collected solely from the Owner or Owners of the Condominium 
Unit or Units exclusively or substantially benefited, the assessment to be levied in such proportion as may be 
determined by the Board of Directors of the Association. 
 
 
 17.  MAINTENANCE AND REPAIR BY OWNERS OF CONDOMINIUM UNITS.  Every Owner 
shall perform promptly all maintenance and repair work within his Condominium Unit which, if omitted, would 
offset the Condominium, either in its entirety or in a part belonging to other Owners, every Owner being 
expressly responsible for the damages and liability which his failure to do so may cause.  The Owner of each 
Condominium Unit shall be liable and responsible for maintenance, repair, and replacement of all heating and 
air conditioning equipment serving his unit regardless of where located, stoves, refrigerators, fans, or other 
appliances or equipment, including any fixtures and/or their connections required to provide water, light, 
power, telephone, sewage and sanitary service to his Condominium Unit.  Such Owner shall further be 
responsible and liable for the maintenance, repair and replacement of all drywall, molding, paneling, bathroom 
and kitchen fixtures, light fixtures, wall and ceiling covering materials, matting, carpeting, drapes and 
furnishings, and all other accessories which such owner may desire to place or maintain in his Condominium 
Unit.  Whenever the maintenance, repair and replacement of any item for which the Owner is obligated to 
maintain, replace or repair at his own expense is occasioned by any loss or damage which may be covered by 
any insurance maintained in force by the Association, the proceeds of the insurance received by the Association 
shall be used for the purpose of making such maintenance, repair or replacement except that the Owner of such 
Condominium Unit shall be, in said instance, required to pay such portion of the costs of such maintenance, 
repair and replacement as shall, by reason of the applicability of any deductibility provision of such insurance, 
exceed the amount of the insurance proceeds applicable to such maintenance, repair or replacement.  Each unit 
owner shall be responsible for keeping the Limited Common Areas and Facilities under his control and 
dominion in a neat, sightly and proper manner.  This shall not impose upon the unit owner the obligation to 
maintain or repair any structural or other similar item on property located within the Limited Common Areas 
and Facilities assigned to his unit, unless the damage is caused intentionally or negligently by the unit owner or 
his family, guests, invitees or agents.  All doors, window frames, panes and screens are a part of the respective 
Condominium Units and shall be maintained by the respective Unit Owners.  A Unit Owner shall not paint or 
otherwise decorate or change the outside appearance of the building in which his unit is located, including 
doors or windows, or any appurtenance thereto or Limited Common Area serving his unit without the written 
consent of the Board.  The Unit Owner must, and is hereby required to maintain the inside temperature of the 
Unit at no less than the minimum active setting on the Unit’s thermostat, whether the Owner is in residence or 
not.  This requirement is imposed because there are water pipes within certain of the interior walls, which if 
they froze and burst could damage the Unit and the Building.  Damage caused by an Owner’s failure to provide 
minimum heat as required above, shall be repaired at the sole expense of that Owner. 
 
 
 18.  MAINTENANCE AND REPAIR OF COMMON AREAS AND FACILITIES BY THE 
ASSOCIATION.  The Association, at its expense, shall be responsible for the maintenance, repair and 
replacement of all of the Common Areas and Facilities, including those portions thereof which contribute to 
the support of the building, and all conduits, ducts, plumbing, wiring and other facilities located in the 
Common Areas and Facilities for the furnishing of utility, heating and other services to the Condominium Units 
and said Common Areas and Facilities, and should any damage be caused to any Condominium Unit by virtue 
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of any work which may be done or caused to be done by the Association in the maintenance, repair or 
replacement of any Common Areas and Facilities, the Association shall, at its expense, repair such damage.  
Whenever the maintenance, repair and replacement of any item for which the Association is obligated to 
maintain, replace or repair at its expense, is occasioned by any act of a Condominium Unit Owner, his 
immediate family, guests or invitees, and such loss or damage may be covered by any insurance in force by the 
Association, the proceeds of the insurance received by the Association shall be used for the purpose of making 
such maintenance, repair or replacement, except that the Unit Owner who is responsible for the act causing the 
damage (whether done by himself or by his family, guests or invitees) shall be required to pay such portion of 
the cost of such maintenance, repair and replacement as shall, by reason of the applicability of any deductibility 
provision of such insurance, exceed the amount of the insurance proceeds applicable to such maintenance, 
repair or replacement.  If such unit owner defaults in his obligation herein and such default is not cured by him 
within fifteen (15) days from written demand by the Association, the same may be cured by the Association 
and the cost thereof shall be assessed against the unit owned by the subject unit owner. 
 
 All vouchers for payment of expenses incurred by the Association in the maintenance, repair, alteration, 
and replacement of the Common Areas and Facilities shall be approved in writing, jointly by the President and 
Treasurer.  In the absence or disability of the President, the Vice-president may perform the duties herein of 
the President, and the Assistant Treasurer may perform the duties of the Treasurer herein the absence or 
disability of the Treasurer.  Notwithstanding the foregoing, the Board may authorize any officer, member, 
committee, or independent manager to approve or disapprove all vouchers for payment of routine expenses 
incident to the maintenance, repair, alteration, or replacement of the Common Areas and Facilities, so long as 
the resolution granting such authority specifically limits the maximum amount which may be authorized on 
each occasion and so long as the subject resolution described the items which may be authorized on each 
occasion and so long as the subject resolution described the items which may be so authorized. 
 
 
 19.  AUTHORITY TO PURCHASE INSURANCE.  Insurance policies upon the Property (except title 
insurance) shall be purchased by the Association in the name of the Board of Directors of the Association, as 
Trustee for the Condominium Unit Owners, for the benefit of the Condominium Unit Owners and their 
respective mortgagees as their interests may appear, and shall provide for the issuance of certificates or 
mortgage endorsements to the holders of first mortgages on the Condominium Units or any of them, and if the 
companies writing such policies will agree, the policies shall provide that the insurer waives its rights of 
subrogation as to any claims against Condominium Units Owners, the Association and their respective 
servants, agents and guests.  Each Condominium Unit Owner may obtain insurance, at his own expense, 
affording coverage upon his Condominium Unit, his personal property and for his personal liability and as may 
be permitted or required by law, but all such insurance shall contain the same waiver of subrogation referred to 
above if available. 
 
 
 20.  INSURANCE COVERAGE TO BE MAINTAINED:  USE AND DISTRIBUTION OF 
INSURANCE PROCEEDS. 
 
 (A)  The following insurance coverage shall be maintained in full force and effect by the Association 
covering the operation and management of the Condominium Units and Common Property: 
 
  (1)  Casualty insurance covering the building and all improvements upon the land and all 

personal property subject to this Declaration and any additions added by amendment, except such 
personal property as may be owned by the Condominium Unit Owners, shall be procured in an amount 
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equal to the maximum insurable replacement value thereof (exclusive of excavation, foundations, 
streets and parking facilities) as determined annually by the insurance company affording such 
coverage; and provided that such policies may be written on a co-insurance basis of not less than eighty 
percent (80%).  If co-insurance is purchased by the Association, an insurance policy with an greed 
amount endorsement or its equivalent will be obtained.  Such coverage shall afford protection against; 
(a) loss or damage by fire or other hazards covered by the standard extended coverage endorsement; 
(b) such other risks as from time to time customarily shall be covered with respect to buildings similar 
in construction, location and use, including but not limited to vandalism and malicious mischief. 

 
  (2)  Public liability and property damage insurance in such amounts and in such forms as shall 

be required by the Association, including legal liability, hired automobile, non-owned automobile and 
off-premises employee coverages. 

 
  (3)  All liability insurance shall contain cross-liability endorsements to cover liabilities of the 

Condominium Unit Owners as a group to a Condominium Unit Owner. 
 
  (4)  Fidelity Coverage protecting against dishonest acts by Association officers, directors, 

trustees, and employees and all others who are responsible for handling funds of the Association in the 
amount of one year’s operating budget, plus projected reserve balances during the budget year.  If 
professional management is obtained by the Association and it has this coverage and it handles the 
funds, then this requirement will be satisfied. 

 
(B)  Premiums upon insurance policies purchased by the Association shall be paid by said Association 

and charged as Common Expense. 
 
 (C)  All insurance policies purchased by the Association shall be for the benefit of the Association and 
the Condominium Unit Owners and their mortgagees, and their respective interest may appear, and shall 
provide that all proceeds payable as a result of casualty losses shall be paid to the Association as Insurance 
Trustee.  The Association shall hold such proceeds in trust for the benefit of the Association, the 
Condominium Unit Owners and their respective mortgagees in the following shares: 
 
  (1)  Proceeds on account of damage to Common Property; In undivided shares for each 

Condominium Unit Owner and his mortgagee, if any, which is set forth as the Condominium Unit 
Owner’s share as then exists under Paragraph 8 above. 

 
.  (2)  Proceeds on account of damages to Condominium Units shall be held in the following 

undivided shares: 
 
 (a)  Partial destruction when the Condominium is to be restored; For the 

Owners of damaged Condominium Units in proportion to the costs of repairing the 
damage suffered by each damaged Condominium Unit. 

 
 (b)  Total destruction of the Condominium or where the Condominium is not to be 

restored; For all Condominium Unit Owners and their mortgagees, the share of each 
being set forth in Paragraph 8 above. 

 
 (D)  In the event a mortgagee endorsement has been issued as to a Condominium Unit, the share of 
the Condominium Unit Owner shall be held for the mortgagee and the Condominium Unit Owner as their 
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interest may appear, but nothing herein contained shall be construed so as to give any mortgagee the right to 
determine or participate in the determination of reconstruction or repair. 
 
 (E)  Proceeds of insurance policies received by the Association shall be distributed to or for the 
benefit of the Condominium Unit Owners in the following manner: 
 
  (1)  If the damage for which the proceeds where paid is to be repaired or reconstructed, the 

proceeds shall be paid to defray the costs thereof as elsewhere provided.  Any proceeds remaining after 
defraying such costs shall be distributed to the Condominium Units Owners, all remittances to 
Condominium Unit Owners and their mortgagees being payable jointly to them.  This is a covenant for 
the benefit of any mortgagee of a Condominium Unit and may be enforced by him. 

  
  (2)  If it is determined that the damage for which the proceeds are paid shall not be 

reconstructed or repaired, the proceeds shall be distributed to the Condominium Unit Owners, 
remittances to Condominium Unit Owners and their mortgagees being payable jointly to them.  This is 
a covenant for the benefit of any mortgagee of a Condominium Unit and may be enforced by him. 

  
 (F)  Each Unit Owner, at his expense, shall keep in force comprehensive personal liability insurance 
covering liability for damages to person or property of others located within such Owner’s Unit, or another 
Unit, or upon the Common Areas and Facilities in such amounts as the Board of Directors, shall, from time to 
time, determine, but in no case less than $100,000 for each occurrence. 
 
 

21.  RECONSTRUCTION OR REPAIR OF CASUALTY DAMAGE:  DAMAGE TO COMMON 
AREAS AND FACILITIES:  DAMAGE TO CONDOMINIUM UNITS. 
 

(A)  If any part of the common areas and facilities shall be damaged by casualty, the determination of 
whether or not to reconstruct or repair it shall be made as follows: 
 
  (1)  Partial destruction shall be destruction of two-thirds (2/3) or less of the building.  In the 

event of partial destruction, the Common Areas and Facilities shall be reconstructed or repaired unless 
this Declaration is terminated by the unanimous vote of all of the Condominium Unit Owners at a 
meeting of the members of the Association called and held prior to commencement of such 
reconstruction or repair. 

 
(2)  Total destruction shall be destruction of more than two-thirds (2/3) of the building.  In the 

event of total destruction, the Common Areas and Facilities shall not be reconstructed or repaired, if, 
at a meeting which shall be called within thirty (30) days after the occurrence of the casualty, or if by 
such date the insurance loss has not been finally adjusted, then within thirty (30) days after such 
adjustment, Condominium Unit Owners who own three-fourths (3/4) or more of the building vote 
against reconstruction or repair. 

 
(3)  Any such reconstruction or repair shall be substantially in accordance with the plans and 

specifications contained herein. 
 
 (B)  If the damage is only to those parts of one or more Condominium Units for which the 
responsibility of maintenance and repair is that of the Unit Owner, then the Condominium Unit Owner shall be 
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responsible for reconstruction and repair after casualty.  In all other instances, the responsibility of 
reconstruction and repair after casualty shall be that of the Association of follows: 
   
  (1)  Immediately after the casualty causing damage to property for which the Association 

has the responsibility for maintenance and repair, the Association shall obtain reliable and detailed 
estimates of the cost to place the damaged property in condition as good as that before the casualty.  
Such costs may include professional fees and premiums for such bonds as the Board of Directors 
deem appropriate. 

 
(2) When the damage is to both Common Areas and Facilities and Condominium Units, 

the insurance proceeds shall be applied first to the costs of repairing the Common Areas and 
Facilities and the balance to the Condominium Units. 

 
(C)  Each Condominium Unit Owner delegates to the Board of Directors of the Association his right 

to adjust with insurance companies all losses under policies purchased by the Association, except in any case 
where the damage is restricted to one Condominium Unit. 
 
 
 22.  ASSOCIATION TO MAINTAIN REGISTER OF OWNERS AND MORTGAGEES.  The 
Association shall maintain a Register setting forth the names of the Owners of all of the Condominium Units.  
In the event of the transfer of any Condominium Unit to a third party, the transferee shall notify the 
Association in writing of his interest in such Condominium Unit, together with the recording information 
necessary to identify the instrument by which the transferee has acquired his interest.  The Owner of each 
Condominium Unit shall also notify the Association of the parties holding any mortgage on any 
Condominium Unit, the amount of such mortgage and the recording information necessary to identify the 
mortgage.  The holder of any mortgage upon any Condominium Unit may notify the Association of the 
existence of any mortgage and the Association shall register in its records all pertinent information relating 
thereto. 
 
 
 23.  ASSESSMENTS; LIABILITY, LIEN AND ENFORCEMENT.  The Association is given the 
authority to administer the operation and management of the Condominium as being in the best interest of 
the Owners of all Condominium Units.  To properly administer the operation and management of the 
Condominium, the Association will incur for the mutual benefit of all of the Owners of Condominium Units, 
costs and expenses (herein “common expense”).  To provide the funds necessary for such proper operation, 
management and capital improvement, the Association has been granted the right to make, levy and collect 
assessments against the Unit Owners and their Condominium Units.  In furtherance thereof, the following 
provisions shall be operative and binding upon the Owners of all Condominium Units. 
 
 (A)  All assessments levied against the Unit Owners and their Condominium Units shall be uniform 
and, unless specifically otherwise provided for herein, all assessments made by the Association shall be in such 
amount that any assessment levied against a Unit Owner and his Condominium Unit shall bear the same ratio 
to the total assessment made against all Unit Owners and their Condominium Units as the undivided interest in 
Common Areas and Facilities appurtenant to each Condominium Unit bears to the total undivided interest in 
Common Areas and Facilities appurtenant to all Condominium Units.  Should the Association be the Owner of 
a Condominium Unit or Units, the assessment which would otherwise be due and payable to the Association 
by the Owner of such Unit or Units, reduced by the amount of income which may be derived from the leasing 
of such Unit or Units by the Association, shall be apportioned and assessment therefore levied ratably among 
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the Owners of all Units which are not owned by the Association, based upon their proportionate interests in 
Common Areas and Facilities exclusive of the interest therein appurtenant to any Unit or Units owned by the 
Association. 
 
 (B)  Assessments provided for herein shall be payable in monthly installments on or before the first 
day of each month, or in such other manner as the Board of Directors of the Association shall determine.  
Such assessments shall commence for each Unit subject hereto on the day of the recording of this Declaration, 
and with respect to additional units, on the day of the recording of a Supplemental Declaration affecting such 
units. 
 
 (C)  The Board of Directors of the Association shall establish as Annual advance for each fiscal year 
(which shall correspond to the calendar year, except that in the initial year of operation of the Condominium, 
the fiscal year shall commence with the closing of the sale of the first Condominium Unit).  Such budget shall 
project all expenses for the forthcoming year which may be required for the proper operation, management 
and maintenance of the Condominium, including a reasonable allowance for contingencies and reserves, such 
budget to take into account anticipated income which is to be applied in reduction of the amounts required to 
be collected as an assessment each year.  The Board of Directors shall keep separate, in accordance with 
Paragraph “D” hereof, items relating to operation and maintenance from items relating to capital 
improvements.  Upon adoption of such Annual Budget by the Board of Directors of the Association, copies 
shall be delivered to each Owner of a Condominium Unit and the assessment for said year shall be established 
based upon such budget, although the non-delivery of a copy of it to each Owner shall not affect the liability 
of any Owner for such assessment.  A majority of the Owners must approve an increase in the yearly 
assessment paid monthly if the increase exceeds the assessment for the previous year by more then Ten 
Percent (10%). 
 
 (D)  The Board of Directors of the Association, in establishing the Annual Budget for operation, 
management and maintenance of the Condominium, shall designate a sum to be collected and maintained as 
a reserve fund for replacement of and capital improvements to the Common Areas and Facilities (herein 
“Capital Improvement Fund”) which shall be for the purpose of enabling the Association to replace structural 
elements and mechanical equipment constituting a part of the Common Areas and Facilities, and the 
replacement of personal property constituting a portion of the Common Areas and Facilities held for the joint 
use and benefit of the Owners of Condominium Units.  The amount to be allocated to the Capital 
Improvement Fund may be established by the Board of Directors to collect and maintain a sum reasonably 
necessary to anticipate the need for replacement of Common Areas and Facilities.  The amount collected for 
the Capital Improvement Fund shall be maintained in separate account by the Association and shall be used 
only to make capital improvements to Common Areas and Facilities.  Any interest earning on the capital 
improvement fund may be expended for current operation and maintenance. 
 
 (E)  All funds collected by the Association shall be treated as the separate property of the Association, 
and such funds may be applied by the Association to the payment of any expense of operating and managing 
the Condominium or to the proper undertaking of all acts and duties imposed upon it by this Declaration, the 
Articles of Incorporation and the By-Laws of the Association.  Although all funds and common surplus, 
including other assets of the Association, and any increments thereto or profits derived therefrom or from the 
leasing or use of Common Areas and Facilities, shall be held for the benefit of the members of the Association, 
no member of the Association shall have the right to assign, hypothecate, pledge or in any manner transfer his 
membership interest therein, except as an appurtenance to his Condominium Unit.  When the Owner of a 
Condominium Unit shall cease to be a member of the Association, the Association shall not be required to 
account to such Owner for any share of the fund or assets of the Association, or which may have been paid to 
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the Association by such Owner, as all funds which any Owner has paid to the Association shall constitute an 
asset of the Association which may be used in the operation and management of the Condominium. 
 
 (F)  The payment of any assessment or installment thereof shall be in default if such assessment 
or installment is not paid to the Association within thirty (30) days of its due date.  When in default, the 
delinquent assessment or delinquent installment thereof due to Association shall bear interest at Twelve (12%) 
Percent per annum until paid in full to the Association. 
 
 (G)  The Owner or Owners of each Condominium Unit shall be personally liable, jointly and 
severally, to the Association for the payment of all assessments, regular or special, which may be levied by the 
Association against such Condominium Unit while such party or parties are Owner or Owners of a 
Condominium Unit.  In the event that any Unit Owner or Owners are in default in payment of any assessment 
or installment owed to the Association, such Unit Owner or Owners shall be personally liable, jointly and 
severally, for interest on such delinquent assessment or installment thereof as above provided and for all costs 
of collecting such assessment or installment and interest thereon, including reasonable attorney’s fees, whether 
suit be brought or not. 
 
 (H)  No Owner of a Condominium Unit may exempt himself from liability for any assessment levied 
against him or his Condominium Unit by waiver of the use of enjoyment or any of the Common Areas and 
Facilities, or by abandonment of the Condominium Unit or in any other way. 
 
 (I)  Recognizing that proper operation and management of the Condominium requires the 
continuing payment of costs and expenses therefore, and that such proper operation and maintenance results 
in benefit to all of the Owners of Condominium Units, and that the payment of such common expenses 
represented by the assessments levied and collected by Association is necessary in order to preserve and 
protect the investment of each Unit Owner, the Association is hereby granted a lien upon each Condominium 
Unit and its appurtenant undivided interest in Common Areas and Facilities, which lien shall secure the funds 
due for all assessments now or hereafter levied against the Owner of each such Condominium Unit, which lien 
shall also secure all costs and expenses, including a reasonable attorney’s fee, which may be incurred by the 
Association in enforcing this lien upon said Condominium Unit.  The lien granted to the Association may be 
foreclosed as provided in Chapter 44A of the North Carolina General Statutes or in the same manner that real 
estate deeds of trust and mortgages may be foreclosed in the State of North Carolina, and in any suit for the 
foreclosure of said lien, the Association shall be entitled to reasonable rental from the Owner of any 
Condominium Unit from the date on which the payment of any assessment or installment thereof become 
delinquent, and shall be entitled to the appointment of a Receiver for said Condominium Unit.  The lien 
granted to the Association shall further secure such advances for taxes, and payments on account of superior 
mortgages, liens or encumbrances which may be required to be advanced by the Association in order to 
preserve and protect its lien, including interest at Twelve (12%) Percent on any such advances so made.  All 
persons who shall acquire any interest in the ownership of any Condominium Unit, or who may be given or 
acquire a mortgage, lien or other encumbrance thereon, are hereby placed on notice of the lien rights granted to 
the Association, and shall acquire such interest in any Condominium Unit expressly subject to such lien 
rights. 
 
 (J)  The Lien herein granted to the Association shall be enforceable from the time of recording a 
claim of lien in the public records of Transylvania County, North Carolina, which claim shall state the 
description of the Condominium Unit encumbered thereby, the name of the record owner, the amount due and 
the date when due.  The claim of lien shall be recordable any time after default and the lien shall continue in 
effect until all sums secured by said lien shall have been fully paid.  Such claims of lien shall include only 
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assessments which are due and payable when the claim of lien is recorded, plus interest, costs, attorney’s fees, 
advances to pay taxes and prior encumbrances and interest thereon.  It shall be signed and verified by an 
officer or agent of the Association.  Upon full payment of all sums secured by such claim of lien, it shall be 
satisfied of record. 
 
 The Lien provided for herein shall be subordinated to the lien of any mortgage or deed of trust.  Any 
person, firm or corporation acquiring title to any Condominium Unit and its appurtenant undivided interest in 
Common Areas and Facilities by any foreclosure, deed in lieu of foreclosure, or judicial sale, shall be liable 
and obligated only for assessments as shall accrue and become due and payable for said Condominium Unit 
and its appurtenant undivided interest in Common Areas and Facilities subsequent to the date of acquisition of 
such title, and it shall not be liable for the payment of any assessments which were in default and delinquent at 
the time it acquired such title.  In the event of the acquisition of title to a Condominium Unit by foreclosure, 
deed in lieu of foreclosure, or judicial sale, any assessment for which the party so acquiring title shall not be 
liable, shall be absorbed and paid by all Owners of all Condominium Units as a part of the common expense, 
although nothing herein contained shall release the party liable for such delinquent assessment from the 
payment thereof or the enforcement or collection of such payment by means other than foreclosure. 
 

(K)  Whenever any Condominium Unit may be leased, sold or mortgaged by the Owner thereof, the 
Association, upon written request of the Unit Owners, shall furnish to the proposed lessee, purchaser or 
mortgagee, a statement verifying the status of payment of any assessment which shall be due and payable to 
the Association by such Unit.  Such statement shall be executed by any officer of the Association, and any 
lessee, purchaser or mortgagee may rely upon such statement in concluding the proposed lease, purchase or 
mortgage transaction, and the Association shall be bound by such statement. 
 
 In the event that a Condominium Unit is to be leased, sold, or mortgaged at the time when payment of 
any assessment against the Owner of said Condominium Unit and such Condominium Unit due to the 
Association shall be in default (whether or not a claim of lien has been recorded by the Association), then the 
rent, proceeds of such purchase or mortgage proceeds, shall be applied by the lessee, purchaser or mortgagee 
first to the payment of any then delinquent assessment or installments thereof due to the Association before 
the payment of any rent, proceeds of purchase or mortgage proceeds to the Owner of any Condominium Unit 
who is responsible for payment of such delinquent assessment. 
 

In any voluntary conveyance of a Condominium Unit, the purchaser thereof shall be jointly and 
severally liable with seller for all unpaid assessments against seller made prior to the time of such voluntary 
conveyance without prejudice to the rights of the purchaser to recover from seller the amounts paid by 
purchaser therefore. 
 
 Institution of a law suit to attempt to collect the payment of any delinquent assessment shall not be an 
election by the Association which shall prevent it from thereafter seeking, by foreclosure action, enforcement 
of the collection of any sums remaining owing to it, nor shall proceeding by foreclosure to attempt such 
collection be deemed to be an election precluding the institution of a suit at law to collect any sum then 
remaining owing to Association. 
 
 
 24. COMMON SURPLUS.  “Common Surplus”, meaning all funds and other assets of the 
Association (including excess of receipts of the Association, including but not limited to assessments, rents, 
profits and revenues from whatever source over amount of the common expense), shall be owned by the 
Owners of all Condominium Units in the same proportion that the undivided interest in Common Areas and 
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Facilities appurtenant to each Owner’s Condominium Unit bears to the total of all undivided interest in 
Common Areas and Facilities appurtenant to all Condominium Units; provided, however, that said common 
surplus shall be held by the Association in the manner, and subject to the terms, provisions and conditions of 
this Declaration, imposing certain limitations and restrictions upon the use and distribution of any insurance 
indemnity herein provided, or upon termination of the Condominium, and attribution of distribution of 
common surplus which may be made from time to time shall be made to the then Owners of Condominium 
Units in accordance with their percentage interest in common surplus as declared herein. 
 
 

25. CONDEMNATION. 
(A)  General.  Whenever all or any part of the property shall be taken by any authority having the 

power of condemnation or eminent domain, each owner shall be entitled to notice thereof and to participate 
in the proceedings incident thereto unless otherwise prohibited by law.  The award made for such taking shall 
be payable to the Association. 
 
 Unless otherwise required by law at the time of such taking, any award made therefore shall be 
disbursed by the Association as hereinafter provided in this Section. 
 
 (B).  Common Areas.  If the taking is confined to the Common Areas and Facilities on which 
improvements shall have been constructed and if at least Seventy-Five (75%) Percent of the total vote of the 
Association shall decide within sixty (60) days after such taking to replace such improvements, or any part 
thereof, on the remaining land included in the Common Areas and Facilities and according to plans therefore 
to be approved by the Association, then the Board shall arrange for such replacement and the Association 
shall disburse the proceeds of such award in the same manner as they are required to disburse insurance 
proceeds where damage or destruction to the property is to be repaired or reconstructed as provided for in 
Section 21 hereof.  The disbursement is subject, however, to the right hereby reserved to the Association 
which may be exercised by a majority of the total vote thereof to provide for the disbursement by the 
Association of the remaining proceeds held by it (after payment of all costs incident to such replacement) to 
the owners or any one or more of them (and to their respective mortgagees) in amounts disproportionate to 
the Percentage Interests appurtenant to their units established herein, which disproportionate amounts shall 
correspond with any disproportionate damages sustained by the owners of any one or more of them as the 
Association may determine.  If at least Seventy-Five (75%) Percent of the total vote of the Association shall 
not decide within sixty (60) days after such taking to replace such improvements or if the taking is confined to 
the Common Areas and Facilities on which no improvements shall have been constructed, then the 
Association shall disburse the proceeds of the award in the manner hereinabove provided for the disbursement 
of the remaining proceeds of an award after payment of all costs incident to the replacement of improvements 
taken, including the right reserved to the Association to provide for the disbursement of the remaining 
proceeds held by it to the owners in disproportionate amounts. 
 
 (C)  Units.  If the taking includes one or more units, any part or parts thereof, or the Limited Common 
Areas and Facilities or parts thereof to which a unit has exclusive use, then the award shall be disbursed and 
all related matters, including without limitation alteration of the Percentage Interest appurtenant to each unit, 
shall be handled pursuant to and in accordance with the consent of all owners expressed in a duly recorded 
amendment to this DECLARATION.  Such amendments, if any, shall realign the Percentage Interests, 
establish the method of distributing the condemnation award, and include such other provisions as all of the 
unit owners deem reasonable and appropriate.  Further provided, such amendment shall be executed by the 
mortgagee of such units and shall not prejudice the creditors or other third parties who have an interest in the 
condemnation award with respect to their right, if any, in such award.  In the event that such an amendment 
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shall not be recorded within ninety (90) days after such taking, then such taking shall be deemed to be and 
shall be treated as damage or destruction which shall not be repaired or reconstructed as provided for in 
Section 21 herein, whereupon the development will be terminated in the manner therein prescribed. 
 
 
 26.  TERMINATION.  The Condominium shall be terminated, if at all, in the following manner: 
 
 (A)  The termination of the Condominium may be effected only by the unanimous agreement of all 
Condominium Unit Owners expressed in an instrument duly recorded; and, provided that the holders of all 
liens affecting any of the Condominium Units consent thereunto, or agree, by instrument duly recorded, that 
their liens be transferred to the percentage of the undivided interest of the Condominium Unit Owner in the 
Property as provided in Subparagraph “C” below.  The termination shall become effective when such 
agreement has been recorded in the public records of Transylvania County, North Carolina. 
 
 (B)  If it is determined in the manner elsewhere provided that the Condominium shall not be 
reconstructed after casualty, the Condominium plan of ownership shall be terminated and the Declaration of  
Condominium revoked.  The determination not to reconstruct after casualty shall be evidenced by a Certificate 
of the Association certifying as to the facts effecting the termination, which Certificate shall become 
effective upon being recorded in the public records of Transylvania County, North Carolina. 
 
 (C)  After termination of the Condominium, the Condominium Unit Owners shall own the 
Condominium Property as tenants in common in undivided shares and the holders of mortgages and liens 
against the Condominium Units or Units formerly owned by such Condominium Unit Owners shall have 
mortgages and liens upon the respective undivided shares of the Condominium Unit Owners.  The undivided 
share or interest owned as tenants in common shall be that percentage of the undivided interest in the 
Common Areas and Facilities previously owned by each Unit Owner.  All funds held by the Association and 
insurance proceeds, if any, shall be held for the Unit Owners in the same proportion, as their respective 
undivided interest in the Common Areas and Facilities.  The costs incurred by the Association in connection 
with the termination shall be a common expense. 
 
 (D)  Following termination, the property may be partitioned and sold upon the application of any 
Condominium Unit Owner.  Following a termination, if the Board of Directors determines by not less than a 
majority vote to accept an offer for the sale of the property, each Condominium Unit Owner shall be bound to 
execute such deed and other documents reasonably required to effect such sale at such times and in such form 
as the Board of Directors directs.  In such event, any action for partition or other division of the property shall 
be held in abeyance pending such sale, and upon the consummation thereof shall be discontinued by all parties 
thereto. 
 
 (E)  The members of the Board of Directors acting collectively as agent for all Condominium Unit 
Owners, shall continue to have such powers as granted herein, even though the Association may be dissolved 
upon a termination. 
 
 
 

27.  ADDITION OF LAND AND UNITS.  Any one or more of all of Phases 2 though 12 may be 
added to the condominium property by Declaration without the further consent of the unit owners and 
institutional lenders by the filing of a Supplementary Declaration which describes or identifies the property to 
be added, specifically incorporates the terms and conditions of this DECLARATION, and makes the property 
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described therein together with all improvements, and easements, rights and appurtenances thereunto subject 
to this DECLARATION.  In addition, such Supplementary Declarations shall have added thereto surveys and 
plans and certificates required by the Act together with such other provisions as deemed necessary by the 
Declarant.  Upon such recording the property described in the Supplementary Declaration shall become part 
of the Condominium property as if such property had been included in the DECLARATION, and by accepting 
a deed subject to this DECLARATION and any applicable Supplementary Declaration, unit owners agree to 
such additions to the condominium.  

 
 
28. AMENDMENTS.  An amendment to this Declaration of Condominium may be proposed by the 

Board of Directors of the Association acting upon a vote of a majority of the Directors, or by the members of 
the Association owning a majority of the Condominium Units, whether meeting as members or by instrument 
in writing signed by them.  Upon any Amendment to this Declaration being proposed by the Board of 
Directors or members, such proposed Amendment shall be transmitted to the President of the Association, or 
other officer of the Association in the absence of the President, who shall thereupon call a Special Meeting of 
the members of the Association for a date not sooner than twenty (20) days nor later than sixty (60) days from 
receipt by him of the proposed Amendment.  It shall be the duty of the Secretary to give to each member 
written notice of such Special Meeting, stating the time and place, and reciting the proposed Amendment in 
reasonable detailed form, which notice shall be mailed not less than ten (10) days nor more than thirty (30) 
days before the date set for such Special Meeting.  If mailed, such notice shall be deemed to be properly given 
when deposited in the United States Mail addressed to the member at his Post Office address as it appears on 
the records of the Association, the postage thereon prepaid.  Any member may, by written waiver of notice 
signed by such member, waive such notice, and such waiver, when filed in the records of the Association, 
whether before or after the holding of the meeting, shall be deemed equivalent to the giving of notice to such 
member.  At the meeting, the Amendment proposed, must be approved by an affirmative vote of sixty-six and 
two-thirds percent (66 2/3%) of the members owning Units in the Condominium in order for such 
Amendment to become effective.  Thereupon such Amendment of this Declaration shall be transcribed and 
certified by the President and Secretary of the Association as having been duly adopted.  The original or an 
executed copy of such Amendment so certified and executed with the same formalities as a deed, shall be 
recorded in the Transylvania Public Registry within twenty (20) days from the date on which the same became 
effective.  At any meeting held to consider such Amendment, the written vote of any member of the 
Association shall be recognized if such member is not in attendance at such meeting or represented thereat by 
proxy, provided such written vote is delivered to the Secretary of the Association prior to such meeting or at 
such meeting. 
 

No alteration in the percentage of ownership in Common Areas and Facilities appurtenant to each 
Condominium Unit, or alteration of the basis for sharing common expenses and other apportionment of 
assessments which may be levied by the Association in accordance with the provisions hereof, or alteration 
of basis of ownership of Common Surplus, or alteration of voting rights in the Association, shall be made 
without the prior written consent of all of the Owners of all Condominium Units and all of the Lenders 
holding first mortgages or first deeds of trust on the Condominium Units, subject to the provisions for adding 
additional phases pursuant to Subparagraph A above.  
 
 No alteration, amendment or modification of the rights and privileges granted and reserved hereunder 
in favor of Lender shall be made without prior written consent of all Lenders holding mortgages on 
Condominium Units in the Condominium being first had and obtained. 
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 No alternation, amendment or modification of the rights and privileges granted and reserved hereunder 
in favor of Developer shall be made without the written consent of said party being first had and obtained. 
 
 

29.  REMEDIES IN EVENT OF DEFAULT.  The Owner and Owners of each Condominium Unit 
shall be governed by and shall comply with the provision of this Declaration and the Articles of Incorporation 
and By-Laws of the Association, as they may be amended from time to time.  A default by the Owner of any 
Condominium Unit shall entitle the Association or the Owner of other Condominium Units to the following 
relief: 
 

(A)  Failure to comply with any of the terms of this Declaration or other restrictions and 
regulations contained in the Articles of Incorporation or By-Laws of the Association, or which may be 
adopted pursuant thereto, shall be grounds for relief including without limitation an action to recover sums 
due for damages, injunctive relief, foreclosure of lien, or any combination thereof.  Such relief may be sought 
by the Association or, if appropriate, by a aggrieved Unit Owner. 
 
 (B)  Each Unit Owner shall be liable for the expense of any maintenance, repair or replacement 
rendered necessary by his act, neglect or carelessness, or by that of any member of his family, or his or their 
guests, employees, agents or lessees, but only to the extent that such expense is not met by the proceeds of 
insurance carried by the Association.  Such liability shall include any increase in fire insurance rates 
occasioned by use, misuse, occupancy or abandonment of a Condominium Unit or its appurtenances.  Nothing 
herein contained, however, shall be construed so as to modify any waiver by insurance companies of rights of 
subrogation. 
 
 (C)  In any proceeding arising because of an alleged default by a Unit Owner, the Association shall 
be entitled to recover the costs of the proceeding and reasonable attorney’s fees. 
 
 (D)  The failure of the Association or any Unit Owner to enforce any right, provision, covenant or 
condition which may be granted by this Declaration or the other above-mentioned documents shall not 
constitute a waiver of the right of the Association or of the Unit Owner to enforce such right, provision, 
covenant or condition in the future. 

 
 (E)  All rights, remedies and privileges granted to the Association or the Owner or Owners of a 
Condominium Unit pursuant to any terms, provisions, covenants or conditions of this Declaration or other 
above mentioned documents, shall be cumulative, and the exercise of any one or more shall not constitute an 
election of remedies, nor shall it preclude the party thus exercising the same from exercising such other and 
additional rights, remedies or privileges as may be available to such party at law or in equity. 

 
(F)  The failure of the Declarant to enforce any right, privilege, covenant or condition which may be 

granted to it by this Declaration or other abovementioned documents shall not constitute a waiver of the right 
of Developer to thereafter enforce such right, provision, covenant or condition in the future. 
 
 (G)  The failure of a Lender to enforce any right, provision, privilege, covenant or condition which 
may be granted to it or them by this Declaration or other above-mentioned documents, shall not constitute a 
waiver of the right of said party or parties to thereafter enforce such right, privilege, covenant or condition in 
the future. 
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 30.  RIGHTS RESERVED UNTO LENDERS.  As long as any Lender shall hold any mortgage upon 
any Condominium Unit or Units, or shall be the Owner of any Condominium Unit or Units, such Lender shall 
have the following rights: 
 

(A) To examine, upon request and at reasonable times and upon reasonable notice, the books and 
records of the Association, and to be furnished a copy of the annual audited financial statement of the 
Association within ninety (90) days following the end of any fiscal year of the Association. 
 

(B)  To be given written notice by the Association of the call of any meeting of the membership, which 
notice shall state the purpose of such meeting; and to designate a representative to attend. 
 
 (C)  To be given written notice of default by any Owner owing a Condominium Unit encumbered by a 
mortgage held by the Lender, such notice to be sent to the place which it may designate in writing. 
 
 (D)  To be given written notice of any loss to or taking of, the common elements of the Condominium 
if such loss or taking exceeds $15,000.00 or damage to a Condominium Unit in excess of $1,000.00. 
 
 (E)  To receive written notice of any condemnation or eminent domain proceeding or proposed 
acquisition by a condemning authority. 
 
 Whenever any Lender desires the provisions of this Article to be applicable to it, it shall serve written 
notice of such fact upon the Association by Registered Mail or Certified Mail addressed to the Association 
and sent to its address stated herein, identifying the Condominium Unit or Units upon which any such Lender 
holds any mortgage, or identifying any Condominium Units owned by it, together with sufficient facts to 
identify such mortgage and which notice shall designate the place to which notices are to be given by the 
Association to such Lender. 
 
 
 31.  RIGHT OF DECLARANT TO REPRESENTATION ON BOARD OF DIRECTORS OF THE 
ASSOCIATION.  Until eighty (80) condominium units in TOXAWAY VIEWS have been sold and 
conveyed, or until December 31, 1988, whichever shall first occur, Declarant shall have the right to designate 
and select a majority of the persons who shall serve as members of the Board of Directors of the Association.  
Thereafter, so long as the Declarant owns at least one condominium unit, it shall have the right to designate 
select one person who shall serve as a member of the Board of Directors of the Association. 
 
 In the event of dissolution of Declarant at the time when it is the Owner of a Condominium Unit, then 
the rights of the Declarant shall pass to and may be exercised by its successors receiving ownership of any 
such Condominium Unit in dissolution.  Whenever Declarant shall be entitled to designate and select any 
person to serve on the Board of Directors of the Association, the manner in which such person shall be 
designated shall be as provided in the Articles of Incorporation and/or By-Laws of the Association, and 
Declarant shall have the right to remove any person selected by it to act and serve on said Board of Directors 
and to replace such person with another person to act and serve in the place of any Director so removed for 
the remainder of the unexpired term of any Director so removed.  Any Director designate and selected by 
Declarant need not be a resident in the Condominium.  However, Declarant shall be responsible for the 
payment of any assessments which may be levied by the Association against any Condominium Unit or Units 
owned by the said Declarant, and for complying with the remaining terms and provisions hereof in the same 
manner as any other Owner of a Condominium Unit or Units. 
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32. MISCELLANEOUS. 

 
(A)  In the event that any of the terms, provisions or covenants of this Declaration are held to be 

partially or wholly invalid or unenforceable, such holding shall not affect, alter, modify or impair in any 
manner any of the other terms, provisions or covenants hereof or the remaining portions of any terms, 
provisions or covenants held to be partially invalid or unenforceable. 
 
 (B)  The provisions of this Declaration shall be liberally construed to effectuate its purpose of creating 
a uniform plan of Condominium Ownership.  Throughout this Declaration wherever appropriate the singular 
shall include the plural, and the masculine gender the feminine or neuter.  The Article headings are for 
convenience of reference only and shall not be considered term of this Declaration. 
 
 (C)  The restrictions and burdens imposed by the covenants of the Declaration shall constitute 
covenants running with the land, and shall constitute an equitable servitude upon each Condominium Unit and 
its appurtenant undivided interest in Common Areas and Facilities.  This Declaration shall be binding upon 
Declarant, its successors and assigns, and upon all parties who may subsequently become Owners of 
Condominium Units in the Condominium, and their respective heirs, legal representative, successors and 
assigns. 
 

(D)  The following named individual is designated as the person to receive service of process for the 
Association: 
 
      John Anthony Fisher, III 
      Toxaway Views, Inc. 
      #307, Highway 64 West 
      Lake Toxaway, NC 28747 
 
 (E)  Be it resolved that in consideration of the mutual benefits hereby conferred, it is and shall be 
permitted that a road connection be made off of the road which runs past building number one, on to a road 
which runs from Highway 64 nearly South, on property adjacent to and immediately East of Toxaway Views.  
This connection shall allow construction vehicles to come on to Toxaway Views without using the paved 
entrance and will thereby reduce the wear on the paved roads of the project (4/30/85). 
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 IN WITNESS WHEREOF, TOXAWAY VIEWS INC has caused these presents to be executed in its 
name, by its President and its Corporate Seal to be hereunto affixed, attested by its Secretary, this  17th day 
of  June , 1983. 
 
 
 
        TOXAWAY VIEWS INC. 
 
 
        BY: JOHN ANTHONY FISHER III  
 
               President 
 
CORPORATE SEAL 
 
ATTEST: 
 
 JEANETTE K. FISHER    
        SECRETARY 
 
 
 
 The undersigned Jerry H. Jerome, Trustee, and Brevard Federal Savings and Loan Association, 
Brevard, N.C. 28712, beneficiary under Deed of Trust from John Anthony Fisher, III and wife, Jeanette 
K. Fisher dated February 3rd, 1983 and recorded in Book 130, page 921 in Transylvania County Registry, 
join in this Declaration for the purpose of subordinating the lien of said Deed of Trust to this Declaration and 
the Condominium created hereby. 
    
        JERRY H. JEROME  (SEAL) 
     Jerry H. Jerome, Trustee 
 
 
        BREVARD FEDERAL SAVINGS AND LOAN 
        ASSOCIATION  
 
        BY:JERRY H. JEROME      
        PRESIDENT  
 
 
 
Corporate Seal 
 
 
ATTEST:  
 
_________________________ 
Secretary 
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STATE OF NORTH CAROLINA 
COUNTY OF TRANSYLVANIA 
 
 This the  17th  day of  June  , 1983, personally came before me JOHN ANTHONY FISHER, III 
who, being by me duly sworn says that he is the President of TOXAWAY VIEWS, INC and that the seal 
affixed to the foregoing instrument in writing is the corporate seal of said company, said writing was signed 
and sealed by him in behalf of said corporation by its authority duly given.  And the said President 
acknowledged the said writing to be the act and deed of said corporation. 
 
 
    CLAIRE A. SMITH    
  Notary Public 
 
My Commission Expires 8/10/86 
 
 
 
 
STATE OF NORTH CAROLINA 
COUNTY OF TRANSYLVANIA 
 

I,   Claire A. Smith   , a Notary Public in and for said County and State, do hereby certify that JERRY 
H. JEROME, trustee, personally appeared before me this day and acknowledged the due execution of the 
foregoing instrument. 

 
WITNESS my hand and notarial seal, this   17th   day of   June , 1983. 
 
    CLAIRE A. SMITH     
  Notary Public 

My Commission Expires:  8/10/86 
 
 
 
 
 
 

STATE OF NORTH CAROLINA, COUNTY OF TRANSYLVANIA 
 The foregoing certificate(s) of     CLAIRE A. SMITH     
A Notary (ies) Public of said County and State is/are certified to be correct.  This   17  day of   June , 1983, 
and have been filed for registration on the   17  day of   June , 1983 in Book No.   4  of page  42  
at  2:30  o’clock  PM . 
 
 
     FRED H. ISRAEL     
   Register of Deeds, Transylvania County 
 

EXHIBIT ‘A’ 
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TO DECLARATION CREATING UNIT OWNERSHIP AND ESTABLISHING 
RESTRICTIONS, COVENANTS, AND CONDITIONS FOR TOXAWAY VIEWS, PHASE I 

 
 
BEGINNING at a six inch by eight inch rock with an “X” scribed on its top, on the south side of an old 
road in the line of property belonging to Lake Toxaway Company and running thence from the point of 
beginning with the line of Lake Toxaway Company, two calls as follows: North 19 deg. 59 min. East, 1013.32 
feet to an iron pipe; thence North 02 deg. 38 min. East, 182.85 feet to an iron pipe; thence North 8 deg. 36 
min. West, 67.51 feet to a point in the center of the pavement of U.S. Highway 64; thence with the center of 
the Highway three calls as follows: South 82 deg. 55 min. East, 143.40 feet; North 81 deg. 21 min, East, 
106.02 feet; North 54 deg. 46 min. East, 41.18 feet; thence leaving the Highway and running South 27 
deg. 48 min. East, 101.30 feet to an iron pipe; thence North 40 deg. 03 min. East, 257.63 feet to an iron pipe; 
thence South 35 deg. 03 min. East, 94.38 feet to an iron pipe; thence South 14 deg. 22 min. East, 90.29 feet 
to an iron pipe; thence South 04 deg. 22 min. West, 88.12 feet to an iron pipe; thence South 8 deg. 45 
min. West, 176.18 feet to an iron pipe; thence South 04 deg. 59 min. East, 62.60 feet to an iron pipe; thence  
South 8 deg. 35 min. West, 160.24 feet to an iron pipe; thence South 54 deg. 34 min. West, 63.35 feet to an 
iron pipe; thence South 61 deg. 46 min. West, 136.48 feet to an iron pipe: thence South 49 deg. 30 min. West, 
96.50 feet to an iron pipe; thence South 38 deg. 09 min. West, 90.07 feet to an iron pipe; Thence South 54 
deg. 08 min West, 111.14 feet to an iron pipe; thence South 69 deg. 32 min. West, 75.41 feet to an iron pipe; 
thence South 84 deg. 53 min. West, 103.27 feet to an iron pipe; thence South 63 deg. 37 min. West, 86.05 
feet to an iron pipe; thence South 29 deg. 30 min. West, 153.51 feet to an iron pipe; thence South 39 deg. 54 
min. West, 108.60 feet to an iron pipe; thence South 39 deg. 21 min. West, 120.30 feet to the point of 
beginning.  Containing 10.90 acres, more or less, as surveyed and platted by William Leonard, RLS on 
September 14th, 1982. 
 
Second Tract 
 
BEGINNING at a point in the center of the pavement of U.S. Highway 64 which said point stand the 
following two calls: from a concrete monument (said monument being the southeast corner of the Cash 
property in the line of Lake Toxaway Company) South 86 deg. 35 min. East, 152.50 feet and North 8 deg. 36 
min. West, 67.51 feet and running thence from the said point of beginning thus established South 8 deg. 36 
min. East, 67.51 feet to any iron pin the Northeastern corner of a tract of land owned by Lake Toxaway 
Company; thence with the Toxaway line North 86 deg. 35 min. West, 152.50 feet to a concrete monument the 
Southeast corner of the Cash property described in Deed Book 219, page 810; thence with the Cash line 
North 1 deg. 54 min. East, 600.0 feet to a point in the center of the pavement of U.S. Highway 64; thence 
with the center of the pavement in a south and then southeast direction, to the point of beginning containing 
0.8 acres, more or less, as surveyed and platted by William Leonard, RLS. 
 
Subject to the reservation in favor of John Anthony Fisher, III and wife, Jeanette K. Fisher the right, exclusive 
of all others, to grant or deny, on such terms and conditions as thy deem convenient, permission for cable 
television companies to lay, operate and tap on to any unit on the subject property, any transmission cable or 
any other apparatus relating to cable television or other cable supplied information services. 
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EXHIBIT “B” 
 
 

TO DECLARATION CREATING UNIT OWNERSHIP AND ESTABLISHING 
RESTRICTIONS, COVENANTS, AND CONDITIONS FOR TOXAWAY VIEWS, PHASE I 

 
 
 
 
 
 
 
 
 

See site plan in Condominium File (plat file 2, slide 290) 
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ALDERMAN_________________________ 
    ARCHITECT 
 
STATE OF NORTH CAROLINA 
 
COUNTY OF TRANSYLVANIA 
 
 

ARCHITECT’S CERTIFICATION 
 
 

 I, R. JAMES ALDERMAN, III, a registered architect in the State of 
North Carolina, No. 3873; do hereby certify that the plans filed as  
a part of the “Declaration of Condominium of Toxaway Views Condominium” 
being filed simultaneously with the certification are full and exact 
copies of the plans of Building Number 1, Phase 1, which have been used 
in the construction thereof and show graphically all particulars of 
said building; including, but not limited to, the layout, location,  
ceiling and floor elevations, unit numbers and sizes of the units as 
built. 
 
 This the   9th day of   June  , 1983. 
 
 
 
   
        R. JIM ALDERMAN 
       Registered Architect 
 
STATE OF NORTH CAROLINA 
 
COUNTY OF JACKSON 
 
 I,  JOYCE A. BURNETTE    , a notary public, hereby certify that 
 
R. JAMES ALDERMAN   personally appeared before me this date and 
 
acknowledged the execution of this instrument.    This the   9th day 
Of  June  , 1983. 
 
 
    JOYCE A. BURNETTE 
   Notary Public 
 
My Commission Expires: September 7, 1987 
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STATE OF NORTH CAROLINA 
COUNTY OF TRANSYLVANIA 
 

ARCHITECT’S CERTIFICATION 
 

 I, R. JAMES ALDERMAN, III, a registered architect in the State of North Carolina, No. 3873; do 
hereby certify that the plans filed as a part of the “Declaration of Condominium of Toxaway Views 
Condominium” having been filed previously with a similar certification, are likewise full and exact copies of 
the plans of Building Number 2 (or B), Phase I, which have been used in the construction thereof and which 
show graphically all particulars of said building; including, but not limited to, the layout, location, ceiling and 
floor elevations, unit numbers and sizes of the units as build, except that the first digit of the unit numbers in 
Building 2 will be 2 instead of 1. 
 This is the 14th day of October, 1983. 
 
          R. JAMES ALDERMAN 
         Registered Architect 
STATE OF NORTH CAROLINA 
COUNTY OF TRANSYLVANIA 
 I,   JOYCE A. BURNETTE ,  a notary public, hereby certify that 
 R. JAMES ALDERMAN, III_ personally appeared before me this date and acknowledged the execution of 
this instrument.  This the  14th day of  October , 1983. 
    JOYCE A. BURNETTE 
 
MY COMMISSION EXPIRES: September 7, 1987 
 
 
 
 
 
STATE OF NORTH CAROLINA 
COUNTY OF TRANSYLVANIA 
 
 The foregoing certificate(s) of   JOYCE A. BURNETTE    , a Notary Public of said County and State 
is/are certified to be correct.  This   28th day of  November , 1983 and have been filed for registration on the 
28 day of  November  , 1983. In Book NO.   4 of Page  191 at  10:00 o’clock a.m. 
 
    Fred H. Israel 
  Register of Deeds, Transylvania County 
  V.L. Edwards, Deputy 
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ALDERMAN 
 
_________________________________________ 
     ARCHITECT 
STATE OF NORTH CAROLINA 
COUNTY OF TRANSYLVANIA 
 
 

I, R. James Alderman, III, a Registered Architect in the State of North Carolina, No. 3873, do hereby 
certify that the plans being filed simultaneously with Exhibit A as a part of the “Declaration of Condominium 
of Toxaway Views Condominiums”, are full and exact copies of the plans of the Third Level of Building I 
with Loft, Phase 2; and that from a personal inspection of the premises I further certify that, except for the 
differences of detail noted on Exhibit A (recorded herewith), the said building and level were actually 
constructed as shown on the said plans; and that the said plans, as modified by Exhibit A, correctly reflect the 
Third Level of Building 1 of Phase 2, Toxaway Views, including but not limited to the layout, location, ceiling 
and floor elevations, unit numbers, and sizes of units a built. 
 This the  20 day of July, 1984. 
 
  R. JAMES ALDERMAN 
  Registered Architect 
 
STATE OF NORTH CAROLINA 
COUNTY OF TRANSYLVANIA 
 
I,  Claire A. Smith   , a Notary Public, hereby certify that R. James Adlerman, III, personally appeared before 
me this date and acknowledged the execution of this instrument.  This the  20th day of July, 1984. 
 
 
    Claire A. Smith 
    Notary Public 
 
My Commission Expires: 8/10/86 
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EXHIBIT “D” 
 

TO DECLARATION CREATING UNIT OWNERSHIP AND ESTABLISHING 
RESTRICTIONS, COVENANTS, AND CONDITIONS FOR TOXAWAY VIEWS, PHASE I 

 
 The plat of survey of TOXAWAY VIEWS, PHASE I, dated September 14th, 1982, and prepared by 
William Leonard, Registered Land Surveyor, consisting of one sheet, and the Plans for TOXAWAY VIEWS, 
PHASE I, dated September 23rd, 1982 prepared by National Homes Corporation, entitled “TOXAWAY 
VIEWS” and consisting of 5 sheets, all of which was attached to this Declaration at the time it was duly filed 
for record in the office of the Register of Deeds for Transylvania County, North Carolina, in Condo File 
Number __ Said Survey and Plans are incorporated herein by reference as if fully set out herein. 
 
 
 
 
 

EXHIBIT “E” 
 
 

TO DECLARATION CREATING UNIT OWNERSHIP AND ESTABLISHING 
RESTICTIONS, COVENANTS, AND CONDITIONS FOR TOXAWAY VIEWS, PHASE I 

 
 

Unit Number   Ownership Percentage 
 
101 12.5% 
102 12.5% 
103 12.5% 
104 12.5% 
201 12.5% 
202 12.5% 
203 12.5% 
204 12.5% 
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SUPPLEMENTARY DECLARATION OF UNIT 
OWNERSHIP FOR TOXAWAY VIEWS, PHASE II 

 
 Toxaway Views, Inc. does hereby supplement its initial (Phase I) Declaration of Unit Ownership, as 
contemplated in Part 1 of the said initial Declaration. 
 
 Phase II will consist of two buildings, of which only the first is now ready for submission to Unit 
Ownership. 
 

1.  Building Location.  The building, to be known as Building Three of Toxaway Views, is located as 
follows:  The northeast corner of Building Three stands North 85 deg. West, 33 feet from boundary corner 
#11 as shown on the plat of Toxaway Views (by William Leonard, RLS) numbered RE-D2-83-207, 
previously recorded.  The building’s exterior walls run from that point as follows: North 78 deg. 30 min. 
West, 42.4 feet; South 11 deg. 30 min. West, 64.9 feet; South 78 deg. 30 min. East, 42.4 feet; and North 11 
deg. 30 min. East, 64.9 feet to the beginning. 
 

2.   Building Description.  Building Three is a wood and stone structure containing six living units, 
arranged two per level on each of three levels.  Filed simultaneously with this Supplementary Declaration are 
duplicates of the plans of Building Three, together with a Drawing (“Exhibit A”) by R. James Alderman, 
Architect, showing certain details on the third level where actual construction differed from the plans. 
 

3.  Incorporation of Condominium Provisions.  The rules, regulations, definitions and terms contained 
in the Declaration of Unit Ownership for Toxaway Views, Phase I, are hereby incorporated into this 
Declaration for Phase II as if set out word for word herein, except for Part 9 which has been amended as set 
out below, and as to which the amended version applies. (See Attached “Exhibit B”) 
 

4.  Revision of Common Interests.  As contemplated by Part 8 of the initial Declaration, the 
percentage interests of the various Unit Owners is hereby revised to take into account the six new Units in 
Building Three.  Pending further construction, the appurtenant common interests are hereby amended to be as 
follows: 
   Unit   Interest 

101 7.14% 
102 7.14% 
103 7.14% 
104 7.14% 
201 7.14% 
202 7.14% 
203 7.14% 
204 7.14% 
301 7.14% 
302 7.14% 
303 7.14% 
304 7.14% 
305 7.14% 
306 7.14% 

 
This is the 29th day of June, 1984. 

 


